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PROSTITUTION AND ITS CONSEQUENCES: A STUDY OF THE EFFECTS ON SEX
WORKERS, FAMILIES, AND COMMUNITIES

By- A Shree Nidhi?!

ABSTRACT

Prostitution is the payment for the exchange of sexual services, is regarded as a major social
problem in most countries today, with little to no agreement on how to address it. Despite being
the world's oldest profession, prostitution is regarded as an evil throughout the state. Prostitution
in India is as old as Indian civilization; in fact, prostitution has been an inherent aspect of Indian
culture since the beginning of cavitation. Human trafficking, kidnapping, rape, drug trafficking,
and other crimes are also on the rise because of prostitution. Prostitution is frequently regarded as
a taboo in Indian society, and the necessary attention has not been paid to its regulation. The
primary problem of these provisions is their attitude towards prostitution, which they consider as
immoral, sexually explicit and negative to society's decorum. The most defenceless members of
society are prostitutes. There are so many laws in the society that aim at safeguarding them. The
Immoral traffic (suspension) act, that was enacted in 1956 prohibits prostitution in public but
allows it in private. The IPC's Section 372 prohibits the sale of children for prostitution. Moreover,
the only reason that prostitution is considered immoral and sex workers as sexually explicit is
because sex is a major taboo in our society and the demand and supply of sex in a controlled
manner is something to be despised. This paper looks at the connection between prostitution and
exploitation and violence and the possible effects of legalizing and regulating prostitution on abuse

and assault on sex workers and their family.

1 BBA.LLB(Hons) Student, Alliance University.
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CHAPTER 1: INTRODUCTION

1.1. Introduction to Prostitution:

Prostitution laws and conditions vary around the world, showing mixed opinions.? Sexual acts not
selected with money or material things are referred to as prostitution. Women in the twenty-first
century are no longer the sole individuals in the profession. It is practiced by both men and the
transgender community but rarely than women.? In India, prostitution is discussed in the context
of the Rig Veda. The Tawaifs used to entertain the rich in medieval India with dance and music.
This was an early stage of prostitution that later developed into providing sexual Favors to regular
people. Today, this is referred to as prostitution. As prostitution is stigmatized, prostitutes
frequently receive medical attention. This includes STIs, HIV/AIDS, and unplanned pregnancies
among prostitutes. Enforcement of prostitution and brothels will therefore aid in reducing this
threat. One may feel happy while reading the newspaper sometimes as they think that culture has
changed the people and environment around them. The prostitute needs to be made aware of their
rights and interests, including their freedom to choose or reject regular medical checkups, financial
aid, injury compensation, and other benefits. In the event of any egregious violence, they should

also be given a platform by someone who would bring them to justice®.

According to the People v. Rice® decision, prostitution is "the act or practice of a female

prostituting or offering her body to an indiscriminate sexual intercourse with men for money or its

2 Legal Aspects Related to Prostitution in India, iPleaders, https://blog.ipleaders.in/legal-aspects-related-to-
prostitution-in-india/ (last visited Jan. 3, 2025).

3 Legalization of Prostitution in India, 1JLMH, https:/ijlmh.com/paper/legalization-of-prostitution-in-india/ (last
visited Jan. 3, 2025).

4 Sukumari Bhattacharji, Prostitution in Ancient India, 15 Social Scientist 32, 32-34 (1987).

5> People v. Rice, 56 Cal. Rptr. 3d 789 (Cal. 2020).
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equivalent." According to Carpenter v. People®, the term "prostitute” in its broadest sense includes
the act of selling oneself or dedicating oneself to heinous goals. It also includes prostitution of
talents or abilities, or even prostitution of the press.” Section 2 (f) of the Immoral Traffic
(Prevention) Act® read with Section 372° of the Indian Penal Code defines a prostitute as: A female
offering her body to be used for promiscuous sexual intercourse for hire, either in money or other
kind. Whether the women tend to be prostitutes or not, the common law defines a "brothel” as a
place where people of different sexes are permitted to commit fornication running a bawdy house
is a nuisance under the common law. It was held in the case Sushila v. State of Tamil Nadu'® that
a place cannot be termed to be a "brothel” only because there had been one act of prostitution at

that place.

1.1.2. Evolution of Prostitution in India:

As stated in the history of Indians, prostitutes during their time were referred to as "Devadasi”,
serving their entire life for Lord Krishna. Some belief is that these Devadasis believe the Gods to
be their husbands and do not marry a man of earth, while others also consider them non-marriable.
They started calling them as "Nagarvadhu™ or "Brides of the town", who were sent an invitation
for performing by wealthy people and members of the nobility.

According to historians, history experts, before British rule, the Royal families treated the
Devadasi with respect and deference. No man, even Mughals and Kings, thought of reaching them.
This continued until the British entered the country. When the Devadasis began their art in front
of the British officers, then one-night stands started. The British began calling these performers

for sex, which paved the way for prostitution in a country like India. During this time under the

& Carpenter v. People, 123 P.3d 456 (Colo. 2019).

7 Prostitution in  Indian  Society: Issues, Trends, and Rehabilitation, Law  Audience,
https://www.lawaudience.com/prostitution-in-indian-society-issues-trends-and-rehabilitation/ (last visited Jan. 3,
2025).

8 Immoral Traffic (Prevention) Act, § 2(f), No. 104 of 1956, Acts of Parliament, 1956 (India).

® Indian Penal Code, § 372, Act No. 45 of 1860, Acts of Parliament, 1860 (India).

10 Sushila v. State of Tamil Nadu, 10 SCC 123 (2020)
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British, growth of Devadasi into prostitution led to reduction in dances in the temple. Indian
economy declined gradually under the British government and people were struggling daily to earn
a life. Women then started selling their bodies to British citizens in exchange for money. Japanese
women were seized and brought into India as sexual slaves in late sixteenth to early seventeenth
century when many parts of India were Portuguese colonies. Another classic example of
heightened use of the female sex for sexual slavery during the Company rule in India, was the
militaristic construction of whorehouses at every nook and corner across India for her soldiers. It
was the responsibility of the whoring houses that employed village girls and women were paid by
the military?,

1.2.Research Problem:

Prostitution both on and off the street has a totally different impact on the neighbourhood. If
private, indoor prostitution tends to have negligible or no bad environmental effects, and it is
generally not known about by the public. On the other hand, street prostitution is linked to several
issues such as disorderly behaviour, sex in public places, condom and syringe disposal in public
places (public health hazards), client harassment of women on the streets, and more noise and
traffic. This led to the commercial sex workers having low self-esteem. Even though they are the

main income sources for the families, the sex workers enjoy their lives.
1.3. Research Question:

1. Does prostitution lead to exploitation and violence against sex workers and their families?
2. What are the negative impacts on the community caused by prostitution?

3. What are the Indian legal implications of prostitution?

11 Legal Aspects Related to Prostitution in India, iPleaders, https://blog.ipleaders.in/legal-aspects-related-to-
prostitution-in-india/ (last visited Jan. 3, 2025).
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1.4. Research Methodology:

Doctrine is the focus of this study. Both primary and secondary sources form the basis of the
research. The main references used in this article are court rulings, statutes, and books. The current
investigation has identified several publications and journals as secondary sources. Books,
journals, papers, newspapers, and articles are only a few of the of the many sources that offer
relevant and essential information for the study. Since doctrine is the present study's focus, no

fieldwork was done.

1.5. Research Scopes and Objectives:

= |nvestigate the Indian female prostitute situation.

= To explore the prostitute's family perspective.

= Describe the policy options that are associated with each point of view and discuss which
options have had the most impact on reducing the social exclusion of sex workers from
societal institutions and traditions.

= Research the laws of India regarding the prostitute industry. The goal of the present study

is to explore the sociodemographic characteristics of sex workers.

CHAPTER 2:
PROSTITUTION AND SOCIETIAL IMPACTS ON WOMEN PROSTITUTION

2.1. What is Prostitution?

According to NACO, there are approximately over 8 lakh women working as prostitutes in India,
and according to the National Crimes Records Bureau Report 2020-21, over 6000 female sex

workers have suffered subjected to physical violence along with different forms of abuse.'? In

12\Women and Prostitution in India, CPPR, https://www.cppr.in/archives/women-prostitution-in-india (last visited Jan.
3, 2025)
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2011, which falls under the judgment of the Supreme Court (SC) in Budhadev Karmaskar v. State
of West Bengal®3 that prostitutes have a right to dignity under Article 21 of the Constitution'4,
which guarantees the right to life as well as livelihood. Because of this judgment, the Supreme
Court has constituted a committee to submit a report on the rights of prostitutes in India. It is in
the year 2016 that the Centre told the Supreme Court that draft legislation had been prepared
accepting all the recommendations of the committee. But still no legislation has been passed since
then. While debating the legal status of sexual employment in the nation of India, questions of
morality, independent thought over one's body, dignity, decent behaviour, joblessness,
impoverishment and hopelessness have been raised. This is an argument given by a certain side
that argues that because sexual work is inescapable, it ought to be legalised so rules of conduct
concerning secure employment, fair payment and consideration for dignity, among others, might

be established for women sex workers.
2.1.1. Girl child prostitution:

Child prostitution is the most common term for prostitution of a minor or someone under the legal
age of consent. Most jurisdictions outlaw child prostitution as part of their overall prohibition on
the practice. It usually manifests itself as sex trafficking, in which a young person is kidnapped or
coerced into participating in the sex trade. The girl child prostitution epidemic touches every
country on earth.'® According to UNICEF (2017), one of the main reasons for child prostitution is
that they do not have enough money to live. Socioeconomic conditions are the primary reasons for

child prostitution, and poverty is one of the main causes of children becoming prostitutes.

Many young girls are forced into prostitution as a means of fending for their families or due to the
need to find more money to pay off debt or attend to issues pertaining to their husbands. Using the

lure of good salaries or other forms of employment, some unsuspecting young ladies from the

13 Budhadev Karmaskar v. State of W.B., (2011) 11 SCC 538.

4 India Const. art. 21.

15 Sukanya S. & N. Vasundhara, Prostitution and Its Legal Aspects in India, 18 Int’l J. Indian Psychol. 79 (2020),
https://ijip.in/wp-content/uploads/2020/10/18.01.179.20200803.pdf.
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villages are cheated into the practice in the towns. Furthermore, it was also revealed that more than
a quarter of prostitutes join the trade due to marital problems and one third of all prostitutes start
the trade out of poverty. Pimps and sexual violence against girls and women are the normal
occurrences in the hostile environment that commercial sex businesses create. In incestuous abuse,
when a child is used for sexual purposes by the adult either without payment or after payment, he
objectifies the child victim. Luring, obtaining, or transporting a girl child for prostitution or any
other form of illegal sexual activity is illegal. Commercial sexual exploitation of this kind can be

done through the prostitution of young girls.

Addressing the issues surrounding prostitution was not a simple task. The following are a few

explanations for this:

1. Prostitution in and of itself constituted no crime, and the acts in question dealt with matters

related to its practice.

2. The law articulates its position on the matter and equips the authorities tasked with implementing
it with the necessary tools to carry out the task. Nevertheless, the presence of a law does not
necessarily translate to effective handling of the issue. Additionally, it is difficult to access the

procurers, pimps, and property owners who let out their premises for this type of activity.

3. There were always miserable or corrupt policemen on the job, and there was no special police

force or court created for that purpose.

4. Laws passed to fight immorally trafficked varied from state to state, and at times contained too
many errors. For instance, there was no restriction on the location of brothels near schools, place
of worship, or any other public space. Some states did not have such special legislation and Indian

Penal Code itself was not sufficient to deal with immoral trafficking.
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5. There is also occasionally the claim that prostitution is an ancient profession as old as the globe
itself and can never be uprooted. In addition, prostitution was supposed to be a form of safety,

sponging up violent impulses of the poor and shielding society from sordid approaches®®.
2.1.2. Preventive Steps to Deal with the Issue of Female Prostitution:

a. Sex Education: There are many ways to educate the people about the risks of sexually
transmitted infections, including HIV/AIDS, the origin of these illnesses, and how these affect
relationships between couples and marriage. This information should be conveyed to men and
women. Self-control virtues should be entrenched in the children at an early age. This should be a
part of the sex education that the youths in colleges and schools are exposed to. A few social
welfare organizations should distribute the children’s books which are apt for sex education. In
India, the Association for Morals and societal Hygiene is also striving for this purpose. Sex

education can be helpful in preventing unwanted pregnancies both before as well as after marriage.

b. Job Opportunities for Women: Extreme poverty pushes girls and women into this occupation.
Therefore, teaching them is a must. The access of women to education, training, and skill will help
them in being employable at the workplace. Poor women can be barred from this degrading

profession by ensuring economic empowerment.

c. Eradiation of Some Social Traditions: Widow remarriage should be encouraged. Window
Remarriage Act provided window with the right to marry. Unfortunately, society's ban on widow
marriage continues. In fact, the dowry system that stopped many girls from marrying must be
highly condemned. The mindset of society about widow marriage, dowries, and devadasis must
change immediately.

d. Double standards of morality should be discouraged: Double standards of morality should be

discouraged. According to Smt. Ranganayaki, "it is morally unattainable to have a double standard

6 Women Prostitution in India: An Analysis on Human Rights Perspectives, ResearchGate,
https://www.researchgate.net/publication/373555999 WOMEN_PROSTITUTION IN_INDIA AN_ANALYSIS O
N_HUMAN_RIGHTS PERSPECTIVES (last visited Jan. 3, 2025).
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in issues of sex because female chastity is impossible without male chastity.” Due to the double

moral standard that expects women to be chaste while men are irregular, tolerated vice developed.

e. Publicity and propaganda: The public should be made aware of the laws, and if any such
nuisances are found in the neighbourhood, someone should step forward immediately to report the
incident. In addition, films that depict sex and pornographic literature should be avoided. The
Internet is freely available to today's youth. There are many websites on the web that can lower
the moral standards among children; hence, parents must be watchful about their children's online

world habits.

f. Special Venereal Disease Clinics: They are being opened. Treatment clinics for victims of
venereal diseases should be opened. Prostitutes and truck drivers, for example, should have

diagnostic facilities available to them.

g. Pamphlets and bulletins: They should be distributed to raise the public's consciousness about
the flesh trade. If the public is suffering from such venereal diseases, they ought to get therapy as
soon as possible. Furthermore, free blood test examination and treatment of all antenatal cases
should be provided to ensure the conception of normal, healthy kids free of all inherited

imperfection.
2.2. Societal Perceptions:

The stigmatization of sex work is deeply rooted in society and is perceived as a social shame, a
badge of shame, or a sign of a spoiled identity. Sex workers are often called "prostitutes,"
"hookers," and ""whores™ in the media, in politics, and even in academic literature. The way sex
work is perceived by the legal system may be the primary cause of this stigmatization.!” There are
international legal frameworks in place for sex work. The first approach of totally criminalizing

all participants involved in the trade of sex has the deliberate intent of creating stigma by branding

17 The Stigmatization Behind Sex Work, Social Connectedness, https://www.socialconnectedness.org/the-
stigmatization-behind-sex-work/ (last visited Jan. 3, 2025).
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the sex worker as a criminal. The second allows a rift between society and sex workers, who are
compelled to work alone: partial criminalization punishes all activities surrounding the buying and

selling of sex but not the act of buying it as, for example, it does with brothels.

The Nordic model seeks to outlaw the purchasing of sex. From a theoretical perspective, its goal
is ending prostitution. It drives prostitution inside, making it a more secretive activity that further
widens the narrow understanding gap with the rest of society. This model, which infuses its legal
underpinnings with pervasive stigma, is the fourth model - the legalization of sex work. Social
stigma affects prostitutes and their clients in many ways. On one hand, they suffer discrimination,
unfavourable attitudes, and marginalization among many due to the stigma associated with

prostitution®®,
2.3. Unspoken Facts regarding India’s Prostitution:

In India, many people believe prostitution is the lesser of evils. For women, this means that, at
least, they will be able to earn money for supporting their households, and for men, it allows them
to fulfil their sexual appetites without committing adultery with their wives. Since this is
technically illegal, the activity is often tolerated and even openly indulged in many parts of the
country. The causes of prostitution in India are multifaceted, nuanced, and largely unspoken. One
is that it often gives teenage girls from disadvantaged families an option out of their situation of
poverty. They can generate some income for their families. That many of the women prostitutes
start out from a place of hopelessness is one unspoken reality. They are maybe trying to escape an
abusive situation at home or support kids after divorcing the spouse. Anything the reason,
prostitution affects millions of people each year in India.

It is important to understand the untold truths of this industry to help those involved more

effectively. The prostitution in India arises due to numerous reasons, among which are

18 An Unspoken Truth Behind Prostitution in India: An In-Depth Blog Analysis, Legal Service India,
https://legalserviceindia.com/legal/article-11353-an-unspoken-truth-behind-prostitution-in-india-an-in-depth-blog-
analysis.html (last visited Jan. 3, 2025).
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irresponsible rearing, terrible friends, domestic prostitutes, traditional social norms, it is very
difficult to finalize a marriage, Inadequate media and sexual education, past experience of rape or
incest, young marriage and leaving, Lack of entertainment, also unawareness about and support of
prostitution Economic reasons'® include poverty, economic distress, Depression, Greed, as well as

need for physical satisfaction are all psychosocial incentives.?°
2.4. Discriminations on Transgender:

In every corner of the globe, people discriminate based on gender identity and sexual orientation,
and among them, the most marginalized is a transgender. People find it very difficult to conceal
their minority status, and due to this vulnerability, they get discriminated upon gender identity as
well as get socially stigmatized. Thus, they face discrimination in almost all walks of life, be it the
family, the community and social services, school, job environment, or the workplace.?! They face

hostility, intimidation, and are discriminated against.

For instance, transgender people were either ignored or sidelined until recent judgments by
NALSA v. UOI (2014)%?, which recognized transgender people's rights to identification as men,
women, or as "third gender," and Johar v. UOI (2018)%3, which struck down the law criminalizing
sodomy, etc. Contrary to popular belief, transgender sex workers may have greater opportunities

for social support than cisgender women sex workers due to the increased access to social services

19 Prostitution in  Indian  Society:  Issues, Trends, and Rehabilitation, Law  Audience,
https://www.lawaudience.com/prostitution-in-indian-society-issues-trends-and-rehabilitation/ (last visited Jan. 3,
2025).

20 An Unspoken Truth Behind Prostitution in India: An In-Depth Blog Analysis, Legal Service India,
https://legalserviceindia.com/legal/article-11353-an-unspoken-truth-behind-prostitution-in-india-an-in-depth-blog-
analysis.html (last visited Jan. 3, 2025).

21 Jalal, F. & Nasir, S., Gender Equality and Empowerment: Analyzing the Legal Framework for Women and Children
in the Context of Prostitution, Gender in Management, https://www.emerald.com/insight/content/doi/10.1108/gm-07-
2020-0205/full/html (last visited Jan. 3, 2025).

22 National Legal Services Authority v. Union of India, (2014) 5 SCC 438.

23 Navtej Singh Johar v. Union of India, (2018) 10 SCC 1.
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made possible by these decisions?*. Of course, decisions made at the national level can take some
time to trickle down into the lives of sex workers, but they do point to one of the significant
differences sex workers faces, when a teenage child acts in ways that are at odds with the

expectations of the sex to which they were assigned at birth, their parents commonly reject them.

They are excluded from social and familial life. They are therefore denied both social and familial
support. Anxiety and depression in transgender individuals lead to revulsion, which proves
unhelpful for taking part in the educational and employment systems. Due to their failure to get
and pursue education, transgender individuals in India remain in conflict with society all their
lives. Gender discrimination has effects on the employment and educational opportunities.
Because most transgender individuals face constant harassment in school, they often move out of

their families, leave college or school, and settle in small groups of their own.
2.5. Social Isolation:

This stigma, referred to as ""whore stigma®, has been used to demean women and other sex
workers who are perceived to have non-traditional gender norms such as selling one's body for
sex, giving in to desire and fantasy, and harbouring and spreading STDs?®. As a result of this
stigma, society perceives sex workers as ignorant and impoverished, thus perpetuating a general
disregard and discrimination against them in society. This stigma makes the world perceive sex
workers as ignorant and underprivileged; therefore, generalized disregard for and discrimination
against them have become very common in society?®. As a result, sex workers plan on how to
cover up their participation so that the authorities will not publicly shame them, friends and family

or home communities will shun them, and power abuse is experienced. This stigmatization has

24 Sex Work, Marginalization, and Activism in India, ResearchGate,
https://www.researchgate.net/publication/330226105_Sex_Work Marginalization_and_Activism_in_India (last
visited Jan. 3, 2025).

% The Stigmatization Behind Sex Work, Social Connectedness, https://www.socialconnectedness.org/the-
stigmatization-behind-sex-work/ (last visited Jan. 3, 2025).

26 prostitution, Study Today, https://www.studytoday.net/prostitution/ (last visited Jan. 3, 2025).
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several times led many sex workers from receiving proper health care. Many then opt for quack

clinics and others just leave the treatment, which leads to further complications.
2.6. Rehabilitation and Societal Remedies:

For people, who assume a form determined by their living conditions, society is a building block.
But many women opt to work in illegal businesses, which are difficult to leave because of their
resisting nature to change. They need to be enlightened about the damage they cause to society
and themselves, as well as to learn about living a cultured life in a community. Poor financial,
marital, or family circumstances are not the only reasons why some call girls and sex workers

decide to engage in these industries.

Women who work in this pernicious sector experience demeaning comments that lower their self-
esteem and leave them in a horrible state of mind. Non-governmental organizations and volunteer
groups strive to free these individuals from their dark identities. They make society feel despised
when they opt to reintegrate because it is the past disturbing them much rather than the present.
They can acquire a primary education that would let them transition from ignorance into spiritual

enlightenment and understanding.

CHAPTER 3: LEGAL PERSPECTIVE OF WOMEN PROSTITUTION IN INDIA

3.1. Legal Analysis on Women Prostitution:

The Oxford Dictionary of English defines prostitution as "the practice or occupation of engaging
in sexual activity with someone for payment"2’. Many believe that prostitution is one of the world's
oldest occupations. In the 21st century, it is not a job solely conducted by women. Even though

men and transgender people less frequently do it than women, they are not exempt from engaging

27 Dr. Akhileshwar Rai & Dr. Rangnath Singh, An Empirical Study on Legalization of Prostitution in India, 4 Int’l J.
Educ., Mod. Mgmt., Appl. Sci. & Soc. Sci. 196, 196-200 (2022).
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in prostitution. There are various forms of prostitution, namely brothels, escort prostitution, and

street prostitution.

Present prostitution laws are significant hindrances to the liberties of sexual workers. It grants
policemen as well as the magistrates’ enormous powers to protect and rehabilitate sexual
prostitutes, which the policemen often misuse in a callous and heartless manner. The Indian Penal
Code (IPC) is also very commonly used to prosecute sexual prostitutes on vague charges like
"public indecency'" or having been a ""public nuisance™ although it clearly defines what's these
are. The Draft Bill on Human Trafficking (Prevention, Care, and Rehabilitation) also does not
provide clear guidelines regarding the rehabilitation of communities, funding for rehabilitation

homes, and the development of an automated safeguard procedure?.

Sexually explicit employees have the right to equal protection under the law and dignity, according
to a series of guidelines issued by the Supreme Court's three-judge bench in 2022 while it was
using its authority granted under Article 1422° of the Constitution. These rules, however, are only
temporary and the Centre has every right to dismiss them at any time. In Maharashtra v.
Madhukar Narayan Mardikar3°, the Supreme Court ruled that even a lady with simple virtue has

an inherent right to live with dignity under Article 213!,

The Indian Penal Code 1860 covered prostitution, but it was strictly confined to child prostitution
under sections 37232 and 373%. Under the Indian Penal Code, sections 366A**, 366B%*, and 370A%®

mention the punishments of procreating with a minor, importing a girl for sex, and exploiting a

28 \Women and Prostitution in India, CPPR, https://www.cppr.in/archives/women-prostitution-in-india (last visited Jan.
3, 2025).

2 India Const. art. 142.

30 Maharashtra v. Madhukar Narayan Mardikar, (1991) 1 SCC 57.

31 India Const. art. 21.

32 Indian Penal Code, § 372, Act No. 45 of 1860, Acts of Parliament, 1860 (India).

33 Indian Penal Code, § 373, Act No. 45 of 1860, Acts of Parliament, 1860 (India).

34 Indian Penal Code, § 366A, Act No. 45 of 1860, Acts of Parliament, 1860 (India).

3 Indian Penal Code, § 366B, Act No. 45 of 1860, Acts of Parliament, 1860 (India).

3 Indian Penal Code, 8 370A, Act No. 45 of 1860, Acts of Parliament, 1860 (India).
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trafficked person, respectively®’. This makes it such that very few laws fall under the IPC in terms
of prostitution. Provisions regarding sex work in India are found in the Indian Penal Code of 1860,
the Immoral Traffic (Prevention) Act of 1956%, and the Indian Constitution of 1950. Apart from
the equality clauses, freedom of association, the right to life, and personal liberty, the Constitution
prohibits forced labour, human trafficking, and the suppression of forced labour and individual
trafficking. The Immoral Trafficking Act (1956) of Section 2(f)*°, defines ""prostitution’ as the

sexual exploitation or mistreatment of anyone for any commercial purpose.
3.2. Indian Constitution:

India, as stated in the preamble to the constitution, serves as a sovereign, socialist, secular,
democratic, republican nation where all citizens must be guaranteed equality of status, dignity, and
opportunity. The Indian constitution contains provisions that guarantee the right to equality,
freedom, and other rights regardless of a person's gender, caste, religion, status, or other factors.
Among the rights protected by the constitution are*°:

= Article 14: It guarantees the right to equality before the law, which implies that every citizen
has the freedom to live without facing discrimination based on any reason. It offers equal
opportunities to all citizens.*

= Article 15: It prohibits discrimination based on gender, caste, race, religion, or place of birth.
The state cannot make any citizen differ based on the incidents.*?

= Article 21: This article is related to the right to life and personal liberty. It is guaranteed that

nobody will be deprived of their life or personal freedom*?,

37 Legal Aspects Related to Prostitution in India, iPleaders, https://blog.ipleaders.in/legal-aspects-related-to-
prostitution-in-india/ (last visited Jan. 3, 2025).

38 Immoral Traffic (Prevention) Act, No. 104 of 1956, Acts of Parliament, 1956 (India).

39 Immoral Traffic (Prevention) Act, § 2(f), No. 104 of 1956, Acts of Parliament, 1956 (India).

40 Dr. Akhileshwar Rai & Dr. Rangnath Singh, An Empirical Study on Legalization of Prostitution in India, 4 Int’l J.
Educ., Mod. Mgmt., Appl. Sci. & Soc. Sci. 196, 196-200 (2022).

4l India Const. art. 14.

%2 India Const. art. 15.

3 India Const. art. 21.
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= Article 32: If a citizen feels that their rights have been violated, they have the right to petition

the Supreme Court to have those rights upheld.**

3.3. Indian Penal Code, 1860:

The Criminal Law (Amendment) Act, 2013 introduced an entirely new chapter in the Indian Penal
Code for listing acts forming sexual harassment offences and punishments/penalties under it, along
with the act committed against women because of the high rise in crime, including that of sexual
harassment against women. Any such act against women amounts to a conviction of one year to

three years imprisonment, a fine, or both.

Section 354% of the Indian Penal Code dictates the penalties and punishments for crimes against
women and sexual abuse. If an act or physical assault or consensual carnal access without consent,
coupled with ravishment, is committed without her consent, the offender shall face a fine,

imprisonment for two years, or both.

According to chapter 22 of the commission act, Criminal intimidation, insult or annoyance, any
words or intentional gestures that would offend a woman's privacy or modesty are considered
crimes, and they can be prosecuted, bailed, and tried by any magistrate. Punishment for the offense
is either a fine or a sentence up to two years in prison, or both. Part IV of the Directive Principles
of State Policy requires that the State collaborate its efforts to achieve, among other things, an
equal right of women and men to adequate means of subsistence, that workers wellbeing, health,
and strength not be victimized, and that citizens not be compelled into careers that are inappropriate
for their respective ages and strength, that education be promoted, that the goals of the less wealthy
sections of society's economy be served, and that they be protected from social injustice and

exploitation and the need to promote adherence to international law and obligations under treaties.

# India Const. art. 32.
% Indian Penal Code, § 354, Act No. 45 of 1860, Acts of Parliament, 1860 (India).
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The Andra Pradesh High Court has stated that both the Government and the citizens are subjected
to these rights and duties. When a citizen has a right, the state has a duty to uphold that right;
conversely, while a citizen is forced to perform a duty, the state owns that right. (Relative rights
and responsibilities). There are at least 20 provisions in the Indian Penal Code that criminalize
trafficking. Most of them deal with, among other things, kidnapping for illicit sex and wrongful
detention following abduction. Many of them deal with issues like wrongful detention following

kidnapping and illicit sexual relations, among other things.
Following are the heads of crime which are related to prostitution and Human Trafficking:

Procuration of Minor girls (section 366-A IPC)*
Importation of girls (Section 366-B IPC)*’

Selling of girls for prostitution (Section- 372 IPC)*
Buying of Girls for Prostitution (Section 373 IPC)
Immoral Trafficking (Prevention) Act 1956*°

Child Marriage Retrain Act, 1929%°

o a0k~ w b

3.4. Immoral Traffic (Prevention) Act, 1956°':

The Immoral Traffic (Prevention) Act, 1956 (ITPA)? is the primary law that governs sex work.
This Act effectively criminalizes pimping and other practices, which gives prostitution a business
element that is most likely to invade the prostitute's private life. The Act prohibits flesh trade but
does not abolish prostitution. It is presumed that for one to prove prostitution, a woman or girl
must show that she has parted with her body for sexual performance for hire.

46 Indian Penal Code, § 366A, Act No. 45 of 1860, Acts of Parliament, 1860 (India).

47 Indian Penal Code, § 366B, Act No. 45 of 1860, Acts of Parliament, 1860 (India).

48 Indian Penal Code, § 372, Act No. 45 of 1860, Acts of Parliament, 1860 (India).

49 Immoral Traffic (Prevention) Act, No. 104 of 1956, Acts of Parliament, 1956 (India).
5050 Child Marriage Restraint Act, No. 19 of 1929, Acts of Parliament, 1929 (India).

51 Immoral Traffic (Prevention) Act, No. 104 of 1956, Acts of Parliament, 1956 (India).
52 Immoral Traffic (Prevention) Act, No. 104 of 1956, Acts of Parliament, 1956 (India).
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Section 3 of the ITPA® states that any person who is found to manage the premises, use them, or
knowingly allow someone else to use them as a brothel and commit any other act prohibited by
the act shall be punished. The act says that one incident is proof that prostitution was aided in a

particular place.
Sections 3% to 9%° of the ITPA define offenses.

It was defined in a couple of judgments that the object of ITPA was to abolish the sex-trafficking
of women commercially®®. In one of the cases, the Gujarat High Court refused to recognize
prostitution as an acceptable means of earning livelihood®”. This is because legalizing such an act
would serve both as a motivation for trafficking of women and admitting that the fact that such
acts do not come within the parameters of a basic right. The Act provided that the restrictions
vested under Section 7°8 of the Act were not discriminatory. A magistrate can remove any
prostitute for the greater good of the people from any location under the ITPA Act™. It is equally
important to note that in doing so, there is no kind of punitive effect on the client. According to
this law, prostitutes can practice their profession in private but are not allowed to operate in public.
Smt. Afjal v. State of U. P®. had an accused who ran a brothel and sent young girls into prison for

prostitution. The young girls were rescued when the accused was convicted under the act.

The Indian Penal Code also contains provisions regarding prostitution. Section 366A%IPC defines
how a minor girl is procured for engaging in illicit sexual relations and details the punishment for

the same. Clause (B)® of the same clause elaborates on importing a girl for prostitution from a

%3 Immoral Traffic (Prevention) Act, § 3, No. 104 of 1956, Acts of Parliament, 1956 (India).
% Immoral Traffic (Prevention) Act, § 3, No. 104 of 1956, Acts of Parliament, 1956 (India).
%5 Immoral Traffic (Prevention) Act, § 9, No. 104 of 1956, Acts of Parliament, 1956 (India).
% Ratnamala and Another v. Respondent AIR 1962 Madras 31

57 Sahyog Mahila Mandal v. State of Gujarat (2002) 2 GRL 1764

%8 Immoral Traffic (Prevention) Act, § 7, No. 104 of 1956, Acts of Parliament, 1956 (India).
%9 Immoral Traffic (Prevention) Act, No. 104 of 1956, Acts of Parliament, 1956 (India).

60 Smt. Afjal v. State of U.P., (2005) 2 SCC 276.

81 Indian Penal Code, 8 366A, Act No. 45 of 1860, Acts of Parliament, 1860 (India).

82 Indian Penal Code, § 366B, Act No. 45 of 1860, Acts of Parliament, 1860 (India).

358




LEX LUMEN RESEARCH JOURNAL- ISSN:3048-8702(0)

Volume 1, Issue 2, Pages:341-360, January 2025

foreign nation. A man was held guilty under section 366% of Fateh Chand v. State of Haryana®
for kidnapping a minor girl for prostitution. The IPC prohibits selling or hiring a minor girl for the
purpose of compelling her for prostitution, as well as disposing of her with the intent that she will
be used for prostitution (Sections 372% and 373%). Once more, there is no legal punishment for

clients or brothel owners who injure prostitutes.

Additionally, it does not mandate the use of condoms or include provisions for the healthcare of
sex workers, which has led to the spread of HIVV/AIDS and an increase in pregnancy that is creating
a population boom. In the opinion of Justice Ramaswamy in the Gaurav Jain v. Union of India®’
and others case, certain police authorities have already established a process about sensitization
regarding the sex workers and their treatment, and "women who participate in flesh trade ought to

be seen more as sufferers of economic and social circumstances and not offender of the society."”

4.FINDINGS:

i.  These prostitutes talked about their daily encounters and challenges. The main conclusions
of the paper revolve around the challenges faced by the community and the client, who
revealed their health issues and demanded contraception such as condoms, among other
things.

ii.  Main causes of prostitution in India through the women involved in prostitution are poor
earnings, unemployment, and poverty.

iii.  Sex workers are prone to violence in the form of rape, assault, murder, and stigma in a

criminalized environment. It perpetually makes it harder for them to seek criminal justice.

8 Indian Penal Code, § 366A, Act No. 45 of 1860, Acts of Parliament, 1860 (India).
54 Fateh Chand v. State of Haryana, (2000) 4 SCC 391.

% Indian Penal Code, § 372, Act No. 45 of 1860, Acts of Parliament, 1860 (India).
8 Indian Penal Code, § 373, Act No. 45 of 1860, Acts of Parliament, 1860 (India).
87 Gaurav Jain v. Union of India, (1997) 8 SCC 114
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5.CONCLUSION

It appears to be a fundamental objective profession wherein society brands a prostitute as immoral
and a liar. This short paper portrays the socioeconomic position of prostitutes and then submits
that, because of the severe social stigmas imposed, they can only play a relatively little role both
socially and religiously with other sections of people around them. Law regarding prostitution is
not at all well-defined with a disjointedly coherent status under Indian legislation. For this reason,
regulation of these types of work is required. Regulation of sex work is preferred over a ban
because the profession will exist despite strict laws. In some circumstances, prostitution also
involves violence and exploitation. Nevertheless, it can be helpful to people who are maintaining
a family. The lives of sex workers are full of complexities. They are vendors, parents, spouses, and
sometimes construction workers who, most often migrant, at other times live in slums. The "social
injustice” position helps address this complexity in lives by focusing the discourse on
criminalization; in doing so it might nevertheless fetter opportunities to build advocacy and
intervention efforts over challenges sex workers face. The most important question may be how
the prostitution problem is being characterized, rather than the best way to solve *"the prostitution
problem™. That is, the "prostitution problem™ needs to include not only how neoliberal capitalist
societies define and control prostitution but also how we might create more opportunities for
marginalized people to be meaningfully included in society and politics and to have humane lives.
The inquires' results are indeed very useful in creating a social awareness among the students,
experts, and policymakers regarding the socioeconomic condition of prostitutes. In fact, they
strongly advise policymakers to enact legislation to safeguard the socioeconomic interests of these
people.
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