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ABSTRACT 

The paper Along with a comparative examination, delves deeply into the issue of "double 

jeopardy." Although the concept of double jeopardy has a common origin and is thought to have 

originated from the Roman and Greek eras or from their laws that protected individuals from 

double jeopardy3, the way the doctrine's principles are applied or carried out varies from one nation 

to the next. In order to comprehend and analyse the topic, the research has reviewed numerous 

cases pertaining to the concept countries. The paper begins with an introduction to the Double 

Jeopardy concept as it pertains to India, under constitution and then goes on to discuss the concept 

and its significance in other countries. The goal of the study is to determine how Double Jeopardy 

differs in significance and meaning in India compared to other nations.  

INTRODUCTION 
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Nearly all nations (including the United States, Canada, Mexico, and India) adopted this theory in 

their constitutions, and some even included it in their statute laws4. For example, in India, double 

jeopardy is defined in Part III of the Indian Constitution under Article 20(2), which is identical to 

the definition in the U.S. Constitution under the Fifth Amendment. This means that if someone 

commits a crime or offense against another person and is convicted of it once, they will not be 

tried or convicted for the same offense facts again. If they are tried a second time, they have the 

right to act against the charges or plead for the full defence under the constitution5. This was 

established in the first case under the U.S. Constitution, which states that the principle does not 

forbid being punished twice by the person who committed the crime under the case. Instead, it 

states that the person who is acquitted or convicted is put in jeopardy equally the first time during 

his or her trial or when the person has committed a crime. In other words, the U.S. Constitution 

gives a person the right to challenge their conviction for the crime or the same crime they have 

committed. This is similar to the Indian legal system, which ensures that an accused person can 

seek their right to be prosecuted or detained for the crime or offense they have committed twice. 

However, when comparing the two to England's, they were identical, meaning that a person who 

is acquitted or convicted once cannot be tried again for the same crime or offense. That was before 

cases like the murders of Stephen Lawrence6, Julia Hogg, and William Dunlop came into force, 

where the statute that had been in place for the previous 800 years was repealed in murder cases, 

but it might be exempt in other circumstances7. 

Double jeopardy prevents anyone from repeatedly proving someone guilty of crimes they may not 

have committed in court until they are found guilty by using the available resources or by obtaining 

evidence against them. Using a variety of case laws and a comparative analysis of all other nations, 
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the research demonstrates how the principle helps prevent someone from being convicted or 

punished twice for an offense they may or may not have committed. The topic is analysed using 

online resources such as sections, norms, rules, case laws, books, news articles, commentaries, 

etc., which aid in a deeper comprehension of the concept with in-depth analysis from the secondary 

data referred to. As a result, the research methodology is doctrinal and comparative in nature. 

In order to analyse Double Jeopardy, the study focuses on questions like: What is the history of 

Double Jeopardy? where the topic's introduction and the history of Double Jeopardy are presented 

in depth, laying the groundwork for the topic and future research. Additionally, the research is 

predicated on the inquiry: what was the historic ruling in the English case of Julie Hogg, and how 

did this and other similar instances impact the Double Jeopardy principle in the nation? The study 

focuses on the English Double Jeopardy concept and the cases that resulted in the policy's partial 

repeal in the nation. The study also addresses the significance of the Double Jeopardy idea and 

what it signifies in other nations. which, in contrast to India, has highlighted the significance of 

the Double Jeopardy principle in other nations including England, Japan, Germany, and the United 

States. Finally, based on the researchers' perspective and the evaluations of numerous more 

sources, the study has ended the article. 

 

THE HISTORY AND ORIGIN OF DOUBLE JEOPARDY  

One of the first ideas in law is the double jeopardy theory, sometimes known as the double jeopardy 

doctrine. The Double Jeopardy game was thought to have started in the 12th century because of a 

legal concept known as the "benefit of the clergy," which was introduced at the time and involved 

members of the clergy known as clerks. This dispute, which could also be called the Becket's 

dispute or the Becket's controversy at the time, involved Archbishop Thomas Becket and King 

Henry II of England. During this time, it was noted that there were two distinct courts of law: the 

royal court and the church ecclesiastical court. Although the clergy were punished in the church 

Royals, the King of England at the time, Henry II, wanted to punish them in the royal courts. 

Thomas Becket refused to punish the clergy twice by citing Saint Jerome's interpretations in 
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Nahum, wherein the ancient text states that two judgments on the same matter cannot be rendered. 

He also noted that if a person is punished more than twice, it will be against the maxim "nimo bis 

in idipsum," which literally means that no person or an individual should be punished for the same 

offense more than twice. Becket's continued disagreements escalated into conflicts between the 

two, and in 1170, four of the King Knights killed him under false pretences that it was their king's 

will. King Henry II's partial guilt for Thomas Becket's death has conceded to Becket's argument 

that the clergy should not face any more reluctant punishment. The main res judicata, which 

suggests that the matter has already been tried or decided, was brought or introduced to both the 

criminal and civil law as a result of the influence of Roman law teachings in the nation. This is 

how the doctrine of double jeopardy, which is recognized today, was developed during that time, 

based on the controversy between King Henry and Thomas Becket. However, as was noted, 

Becket's controversy or martyrdom served as the basis for the introduction or development of 

double jeopardy. During the 17th century, it was noted that the idea had evolved into a principle 

that was incorporated into common law. 

In the 18th century8, a process was observed to be followed in England. Blackstone states that the 

autrefois acquit plea from the defendant or the person who has committed any offense is used for 

the acquittal of any individual or is considered to be the universal maxim of England, which 

implies that no man or any individual should be acquitted or brought into jeopardy for the same 

offense if it is committed more than once. This is permitted under the consequences wherein an 

individual, if not found guilty of a particular accusation or offense before the court, shall plead for 

that specific acquittal in the future or in any such subsequent indictment for same type of crime or 

offence9. Since the principle has given people security in these situations or just because it protects 

people, it has gained international recognition overall. Almost all civilized nations have adopted 
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the double jeopardy principle; only a small number of them have included it in their statutes, and 

the remaining few have protected people from double jeopardy through their constitutions. 

THE DOCTRINE’S EXTENT AND THE PROTECTION OF DOUBLE 

JEOPARDY UNDER CONSTITUTION OF INDIA 

Before the Constitution of India went into effect, the double jeopardy principle was recognized 

under the provisions of the General Clauses Act and in Section 403 (1) of the old Criminal 

Procedure Code, 1898. It is now recognized under Section 300 of the amended Code of Criminal 

Procedure, 1973, which states that a person who is acquitted/convicted in any competent court or 

respective jurisdiction cannot to be tried for the single offence or the facts of that particular offence 

with different charges made against them, which were under sections 221 (1) and (2) of the Cr. 

P.C. According to Section 71 of the Indian Penal Code, 1860, which deals with the "limits of 

punishments of offence or crime made up of several offences," unless specifically stated before 

the court, multiple activities leading up to the commission of the final offence or a person 

committing multiple offences in order to accomplish a specific objective or for an absolute 

outcome in the case shall be regarded as one and the offender shall only be punished once. 

An individual is protected under Article 20 of the Indian Constitution in the event that they are 

found guilty of crimes they have committed. The concepts of autrefois acquit and autrefois convict 

were both included in the 1973 Code of Criminal Procedure; in this case, autrefois acquit indicates 

that the defendant has already been found not guilty. The Indian Constitution only recognizes the 

doctrine or rule of autrefois convict, which means "formerly" or "once." In this case, the Indian 

Constitution recognizes the rule of autrefois convict, or simply "once convicted," under Article 

20(2), which states that "no person shall be prosecuted for the same offence more than once." This 

is a narrow clause that, in comparison to British and American law, protects an individual from 

double jeopardy; that is, the principle of the British and American laws applies or offers protection 

to the individual regardless of whether the accused was found guilty or found not guilty during the 

initial trial. However, in India, double jeopardy, as defined by Article 20(2) of the Constitution, 

protects a person from being prosecuted for the same offense twice. However, if the person is 
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being prosecuted for the second time, they have already been prosecuted and punished once. The 

definition of "punishment" as used in clause two of the Indian Constitution is given in Article 20 

(1). 

If the following requirements are met, a person may enter a plea on the rule of autrefois convict 

before the court. 

A specific offense must be committed by a person or individuals who should be charged with it. 

In accordance with the legislation pertaining to that specific offense, the proceedings shall be 

conducted before a judicial tribunal or the court of that jurisdiction. Prior to or during the initial 

hearings, the defendant or accused in this case ought to have been found guilty.  

 

The appellant in Maqbool Hussain v. State of Bombay10 was an Indian who was detained under 

section 167(8) of the Sea Custom Act of 1878 for illegally carrying gold at the airport, and the 

gold was subsequently seized. He was after charged once more at the Chief Presidency Magistrate's 

court under section 8 of the Foreign Exchange Regulation Act of 1947. In this case, the defendant 

used the law of autrefois convict under Article 20(2) of the Indian Constitution, claiming that the 

customs office had already punished and prosecuted him by seizing his possession (gold). By 

dismissing his plea, the court ruled that the double jeopardy principle only applies when the 

individual's previous conviction was granted by a comparable or judicial authority; in other words, 

the customs-provided punishment for his first conviction (the confiscation of the gold) will not be 

regarded as his first conviction11. 

PREVALENCE OF DOUBLE JEOPARDY IN VIEW OF ENGLAND – 

ALONG WITH THE CASES 

 

 
10 Maqbool Hussain v. State of Bombay, AIR 1954 SC 
11 Sejal Makkah, what does Autrefois Acquit and autrefois convict mean?  
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As noted, double jeopardy as a legal principle which protects a individual from being tried twice 

for the single offense. This means that if a person is found guilty in the first instance, they will not 

be tried again for the same offense, even if new evidence comes to light or the offender or anyone 

else involved later confesses the truth. A person is protected from authorities like police, 

detectives, or officials working to solve a case by double jeopardy, which prevents them from 

questioning or looking into the same suspect repeatedly without a valid reason and giving the court 

the power to make additional decisions based on the appropriately acquired material. The Criminal 

Justice Act of 2003 largely repealed the 800-year-old double jeopardy rule in England, Northern 

Ireland, and Wales. In extremely unusual or restricted circumstances, an acquitted individual or 

accused person may face a new trial. The advent of DNA evidence and the issues presented in 

high-profile cases, including Julie Hogg's case, were the primary reasons for the repeal of the 

ancient or 800-year-old principle. Julie Hogg, a 22-year-old pizza delivery boy and  mother of a 

3-year-old kid from Billingham, was the victim in this case. She went missing in November 1989, 

and the police assumed that the case was the same. Three months later, her partially decomposed 

body was discovered in her home's bathtub panel. The removal of the 800-year-old concept was 

primarily motivated by the emergence of DNA evidence and the issues brought up in high-profile 

cases, such as Julie Hogg's case. In the case of Julie Hogg, the victim was a Billingham-based 

mother of a 3-year-old child who had 22 years of experience as a pizza delivery girl. Three months 

after she was reported missing in November 1989, her body was found half decomposed in the 

bathtub panel of her home, and at first, the investigators thought the case was the same. 

THE CONCEPT OF DOUBLE JEOPARDY – A RELATIVE STUDY. 

Although the origin of the double jeopardy principle is the same for all countries overall, how it is 

interpreted varies from one nation to another. The principle was observed to have originated from 

the English common laws of the 18th century and was recognized internationally. A small number 

of nations integrated the idea into their statutes, whereas nearly all common law nations added the 

protection it offers to their laws or included it in their constitutions. The following is how double 

jeopardy is applied: 
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England -Under the English common law maxim "nemo debet bis vexari," which states that no 

one should be tried twice for the same offense, the double jeopardy principle found in the American 

constitution was taken into consideration. This served as a safeguard for the accused or offender 

to enter a plea before the court on both the autrefois acquit and the autrefois convict grounds. 

Before the Criminal Justice Act of 2003 was passed, the court could consider raising pleas based 

on either or both of the aforementioned rules. However, after high-profile murder cases like the 

Julie Hogg and Stephen Lawrence cases, the principle was partially abandoned in murder cases. 

Later, in 2005, the Criminal Justice Act of 2003 was amended to include some recommendations 

made by the Law Commission. This provision described serious murder or crimes that are deemed 

to be serious murder, such as armed robbery, serious drug crime, kidnapping, manslaughter, rape, 

and murder, and allowed the court to retry the cases. Or offenses regardless of the year or day that 

a certain act or offense was committed. 

Japan- Article 39 of the Japanese Constitution incorporates the principle of double jeopardy, 

which states that no one can be held criminally liable in a court of law for an act or offense that 

they committed that was legal at the time it was committed, or for which they were acquitted, nor 

can they be put in jeopardy again. The plaintiff or the prosecution may, however, file an appeal or 

go to the High Court or the Supreme Court in this situation if the defendant is found not guilty in 

the lower district court. Consequently, if the defendant in the case is found not guilty by the 

Supreme Court, the criminal will not be able to go through the retrial process. 

Germany- Article 103(3) of the German Constitution, which stipulates that no one shall be 

punished for an offense committed more than once, mentions or incorporates the double jeopardy 

principle. 

United States of America-The Fifth Amendment of the United States Constitution mentions the 

principle of double jeopardy, which forbids or shields a person from being prosecuted for the same 

offense twice. This principle can be seen to provide protection not only against the punishment for 
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an offense but also against a person's second trial1512. The Supreme Court ruled in Gamble v. 

United States13 that criminals or wrongdoers for the same offenses may be tried or prosecuted in 

both federal and state courts because both are independent sovereigns. This ruling was also made 

in Abbate v. United States, which stated that the double jeopardy clause does not apply when 

prosecuting an offender before federal or state courts, meaning that the accused or offender may 

be tried or retried in any of the two courts because they are both independent authorities. 

CONCLUSION  

As stated, double jeopardy shields a person from prosecution, trial, or punishment by the 

authorities for the same offense or for the same offense fact once or more. When a court of law or 

another appropriate jurisdiction asks why someone should be punished. Or what good does it do 

to punish someone? One may simply argue that a person's punishment or trial is determined by the 

offense they committed, particularly if those offenses interfere with or involve the other party's 

liberty. It would be possible to influence how people in the society interact with one another by 

securing the members of the community or instilling fear of punishment for offenses committed 

by those with such intents. Convicted or tried individuals not only face jail time or other forms of 

punishment, but they also risk losing their reputation in the community or continuing to serve as a 

poor role model for present and future generations. Because the person being tried twice has the 

protection of the law, the evidence or the offender or the accused himself may expose the truth 

without fear, as was the case in the Julie Hogg case, even though the perpetrators may not be found 

guilty in the first trial before the court. Despite the fact that Dunlop's truth led to his eventual life 

sentence, the fact that he was given this punishment following the victim's mother's 15-year 

campaign or battle has caused the principle to be partially undermined in light of the horrific cases 

that followed. It should be noted or taken into consideration that, given the offender's (Dunlop) 

 

 
12 Lottie Tiplady Bishop, JUSTICE FOR JULIE What happened to Julie Hogg? Single mum murdered by Billy 

Dunlop, The Sun, Oct. 6, 2019 
13 Stephen Lawrence murder: A timeline of how the story unfolded, (Apr.2018)  
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control over the protection afforded by the double jeopardy doctrine, the principle should be 

abolished in cases of heinous crime or when the accused or offenders take advantage of it. The law 

can be helpful or protective in some circumstances, but it can also be a barrier in others. According 

to the research, the concept of double jeopardy is limited in India when compared to other nations 

due to specific necessities or regulations, which may be acting as a filter for any such usage or for 

personal benefit. 
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